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A Study on the Causer-pays-principle of the
Buried Cultural Properties Investigation Cost

Jin-sung Bae
(Pusan National University)

Kee-chun Lee
(Pusan National University)

This paper is the result of interdisciplinary joint research that started from
recognition of the problem that both archeology and law should be considered together. In
the case of the Constitutional Court, the causer-pays-principle is ruled as constitutional,
but there is a problem that no consideration is given to the limit of tolerability of the buried
cultural property investigation cost and possibility of exceeding it.

The causer-pays-principle is that, in accordance with the principle of risk prevention
law, the existence of a risk to "public safety and order' as protection interests, the existence
of 'risk' and ‘liability’ to the risk must be admitted. The protection of buried cultural
properties is included in the concept public safety. In the case of excavation survey for
construction work, the buried cultural property could be damaged or destroyed, and the
risk requirements will be satisfied. In order to justify the causer-pays-principle, the most
important 'liability' requirement must be met. Liability to burden as a causer in the risk
prevention law is divided into 'the behavior-liability-theory', 'the liability theory of state of
things like lands' and 'the risk liability theory in public law'. While the behavior-liability-
theory is difficult to justify the cost of investigating buried cultural properties, the liability
theory of state of things like lands and the risk liability theory in public law is appropriate
as a rationale for the legal provisions that levies the costs of land survey and excavation
investigation entirely to a builders and developers.

In this regard, it is necessary to note that the scope of the limit of tolerability is
revealed in the judgment of the Federal Constitutional Court of the Federal Republic of
Germany. It is unreasonable to charge unlimited liability for the builders and developers.
In recent years, the Constitutional Court of Korea has also ruled that it has violated the
principle of excessive prohibition or of proportion in relation to the Soil Environmental
Conservation Act. The provisions of liability under the German Cultural Properties
Protection Act stipulates that "within the scope of the limit of tolerability"”, without
exception, there is an equitable provision to avoid sacrifices due to excessive liability. Now,
also in Korea, the unlimited state liability theory should not be recognized as a theory for
the causer-pays-principle that causes excessive burden of cultural property investigation,

and it is necessary to amend the law to take into consideration the problem of excess. Of
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course, the preservation and preservation of (buried) cultural properties is a constitutional
obligation that should be given priority. However, if the burden of over-exploitation of
buried cultural assets due to development is unilaterally imposed and these situations
become a risk factor for social conflicts and cultural property itself, a fundamental and

reasonable solution should be sought.

Key Words : Act on protection and inspection of buried cultural heritage, The causer-pays-

principle, risk defense law, state liability, limit of tolerability
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